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FINAL INVESTIGATION REPORT?

Complainant: Tessa Tasker
Respondent: Michael Murphy
Investigating Official: Maxwell Smart
Date: September 1, 2022

On May 7, 2022, University of Cincinnati’s Title IX Coordinator received a formal
complaint from Complainant Tessa Tasker, a rising junior, alleging misconduct by
Respondent Michael Murphy, also a rising junior. Specifically, the report stated:

On April 16, 2022, my then-boyfriend, Michael, sexually assaulted me in my
residence hall room. We were in my bedroom and I was trying to sleep after
a long night of going out with Michael and some friends. Michael knows
I’'m against premarital sex, but that night I was very intoxicated and he had
sex with me, even though I was too incapacitated to consent and can’t
remember everything.2

Complainant lived in a two-bedroom apartment in a residence hall at the time of the
reported incident.

Both parties were provided with a Notice of Investigation of Allegations on May 8,
2022, which included a mutual no-contact order.3 The case was referred for investigation
to determine whether Respondent committed Sexual Harassment (Sexual Assault) under
the University’s Title IX Sexual Harassment Policy (“the Policy”).

Jurisdiction

The University must investigate a formal complaint unless it is determined that:

e The conduct alleged in the Formal Complaint would not constitute
Sexual Harassment as defined in the Nondiscrimination Policy, even
if proved;

e The conduct did not occur in the University’s education program or
activity;

1 Note: This scenario is entirely fictitious and is for training purposes only. No
identification with actual persons is intended or should be inferred. While this report
follows a format that we often use, it is not sufficiently detailed to be a model report.
Many details were left out to facilitate the creation of better questions for purposes of
our mock hearing.
2 If this were a real Final Investigative Report, the formal complaint would be attached.
3 Again, if this were a real Report, these notices would be attached.
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e The conduct did not occur against a person in the United States;
and/or

e At the time of the filing of a Formal Complaint, the Complainant is
not participating or attempting to participate in the education
program or activity of the University.

In this case, the Formal Complaint alleges conduct that, if true, may constitute Sexual
Harassment (Sexual Assault) under the Policy. Further, the conduct was reported to have
occurred on campus, in the United States, between two students. Finally, Complainant
was (and still is) a student of the University at the time of filing the Formal Complaint.
Therefore, the University must investigate this case, and it is appropriate to process it
through the Formal Complaint Processing and Resolution Resolution section of the Policy.

Relevant Excerpts from the Policy

For purposes of the Policy, “Sexual Harassment” includes conduct that falls under
the definition of “Sexual Assault.”

Excerpted Definition of Sexual Assault

Sexual Assault is defined as:

e Sex offenses — forcible: Any sexual act directed against another
person, without the consent of the complainant, including instances
in which the complainant is incapable of giving consent because of
incapacitation.

e Forcible Rape: Penetration, no matter how slight, of the vagina or
anus with any body part or object, or oral penetration by a sex organ
of another person, without the consent of the complainant.

K**

Definition of Consent

Consent: An affirmative agreement through clear actions or words to
engage in intimate and/or sexual activity. Individuals giving the consent
must act freely, voluntarily, and with understanding of their actions.
Consent can be withdrawn at any time. A person cannot give consent if the
person is mentally or physically incapacitated such that the person cannot
understand the fact, nature or extent of the sexual situation. Similarly, a
person cannot give consent if force (expressed or implied) duress,
intimidation, threats or deception are used on the person. Silence or the
absence of resistance does not necessarily imply consent. Consent to some
sexual acts does not imply consent to other acts, nor does prior consent to
sexual activities imply ongoing future consent with that person or consent
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to that same sexual activity with another person. Consent does not exist
when one knew or should have known of the other’s incapacitation. A factor
in determining consent is whether an individual has taken advantage of a
position of influence or authority. Proof of consent or non-consent is not a
burden placed on either party involved in an incident. Instead, the burden
remains on the University to determine whether this Policy has been
violated.

Definition of Incapacitated or Incapacitation:

A state in which rational decision-making or the ability to consent is
rendered impossible because of a person’s temporary or permanent
physical or mental impairment including, but not limited to, physical or
mental impairment resulting from drugs or alcohol, disability, sleep,
unconsciousness, or illness. Incapacitation is determined based on the
totality of the circumstances. Incapacitation is more than intoxication, but
intoxication can cause incapacitation.

Factors to consider in determining incapacitation include, but are not
limited to, the following:

e Lack of awareness of circumstances or surroundings (e.g., an
inability to understand, either temporarily or permanently, the who,
what, where, how and/or why of the circumstances; blackout state);

e Inability to physically or verbally communicate coherently,
particularly with regard to consent (e.g., slurred or incoherent
speech);

e Lack of full control over physical movements (e.g., difficulty walking
or standing without stumbling or assistance); and/or

e Physical symptoms (e.g., vomiting or incontinence).

History of Investigation

During the course of the investigation, the investigator interviewed all of the
following students via Zoom between May 9, 2022 and August 8, 2022:

Complainant;

Respondent;

Sarah Shade (Complainant’s roommate);
Joe Jenkins (host of party #1);

Angela Atkins (sister of Caleb); and
Caleb Atkins (host of party #2).
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No other witnesses were identified by the parties. When the investigator asked the
Complainant and Respondent whether they remembered interacting with anyone else
that night, they both indicated that while there were other people at the parties, they did
not know any of them well and did not have significant interactions with them.

All interviewees were advised of the role of the investigator as a neutral and
unbiased gatherer of information, the anti-retaliation policy, and an overview of the
investigation and adjudication process. Interviewees were also advised that information
shared with the investigator is not confidential and would be included in this report,
shared with the parties, and possibly become the basis for questioning at a later hearing.

A summary of each interview was shared with the appropriate interviewee.
Interviewees were offered the opportunity to review and revise summaries to ensure
accuracy. All interviewees approved the summaries attached to this report.4

As part of the investigation, the investigator gathered additional information. All
parties and witnesses were asked for all communications, photographs, and videos from
the evening in question. The investigator received the following:

e Text messages between Complainant and Sarah dated April 16, 2022;

e Text messages between Complainant and Respondent dated:

February 4, 2022

February 16, 2022

March 4, 2022

March 8, 2022

o March 21, 2022

e Fifteen-second video of Complainant attempting a “trick shot” in pool at Party #1,
timestamped 8:26 p.m., submitted by Sarah Shade;

e Photograph of Sarah and Complainant kissing Caleb’s cheeks, timestamped 10:15
p.m., submitted by Angela Atkins; and

e Photograph of Complainant’s ankle, taken April 16, 2022 at 11:36 p.m. and
submitted by Angela Atkins.

O O O O

The text messages are integrated into this report where appropriate. The photographs
are attached,5 and the video, while not physically attached to this report, is considered to
be attached and is on file with the Title IX Coordinator and is available for review.6

4 For our purposes, we aren’t going to attach summaries. You can rely on what is in this
report instead.
5 Not really.
6 No, it isn’t. We also didn’t really film a trick shot for you to review. Sorry. If you feel
the need to watch a video, here is a good one:
https://www.youtube.com/watch?v=dQw4wqWgXcQ.
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The parties were offered a chance to review a draft of this report and provide a
response in writing within ten days. Neither party submitted a response.

Investigation

Background

The parties agree that they met in August 2020 during orientation and began
dating in October 2020. Both students are Psychology majors. The parties dated for the
remainder of their first year and into their second year.

In Fall 2021, Complainant remained at home for online learning due to an
unrelated medical issue, but Respondent came back to campus. Complainant returned to
campus for in-person learning in January 2022.

The parties agree that broke up briefly over Spring Break in March 2022, but
quickly reconciled. They do not agree about the reasons for the break-up. Complainant
stated that she broke up with Respondent because he kept pushing her for more sexual
activity within their relationship. Respondent stated that Complainant broke up with him
because she was stressed about mid-terms and thought that Respondent was coming over
too much when she needed to study. Sarah stated that it was her understanding that they
broke up because Respondent was “pushy” and “needy” and Complainant felt like she
“needed space.”

To give context to their relationship and the ongoing discussions about sex,
Complainant provided the investigating official with a series of text message excerpts
from February and March, 2022, as follows:

February 4, 2022

Respondent, 12:20 p.m.: V-Day is coming up. Valentine’s or victory.
Complainant, 12:26 p.m.: Are we going out to eat?

Respondent, 12:26 p.m.: I want to make you dinner.

Complainant, 12:27 p.m.: Is that a romantic gesture or a sex joke?
Respondent, 12:27 p.m.: Which do you prefer?

Complainant, 12:28 p.m.: Let’s go out to eat.

February 16, 2022
Complainant, 4:22 p.m.: In class, whacha doin
Respondent, 4:24 p.m.: Thinking about you.

Respondent, 4:25 p.m.: What I want to do to you.
Complainant, 4:26 p.m.: We aren’t married yet.
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March 4, 2022

Complainant, 2:01 p.m.: Last night you pushed too hard.

Respondent, 2:02 p.m.: I know and I’'m sorry. I just really want you.
Complainant, 2:03 p.m.: I know but I want you for always when that happens.
Respondent, 2:03 p.m.: I know. I think we’re ready for it.

Complainant, 2:04 p.m.: I don’t think so yet.

Complainant, 2:04 p.m.: But I still love you and want to marry you.

March 8, 2022

Respondent, 8:36 a.m.: Good morning, sweetheart. Can I bring you breakfast?
Complainant, 8:37 a.m.: Only if you plan on staying all day. I miss you.
Respondent, 8:38 a.m.: I thought you were getting tired of me.

Complainant, 8:38 a.m.: I am never tired of Nutella.

Respondent, 8:38 a.m.: I can do more than crepes, you know.

Complainant, 8:39 a.m.: Not today, but come over anyway.

Complainant stated that the reference to Nutella was from an incident a few days earlier
when Respondent made Nutella crepes for breakfast.

March 21, 2022

Respondent, 2:42 a.m.: I can’t sleep. Talk again, please?

Complainant, 2:42 a.m.: I can’t sleep either, but I also can’t let this go on.
Complainant, 2:42 a.m.: You ask for too much from me. I need space.
Respondent, 2:43 a.m.: I will give you space, but please don’t leave me alone.
Complainant, 2:43 a.m.: I think that’s what space means. Good night, Michael.

Complainant’s Beliefs Regarding Premarital Sex

Complainant stated that she was raised “very religiously” and believes strongly that
“premarital sex is against God’s will.” Complainant stated that she told Respondent this
before they began dating, and that Respondent was “okay with it,” but that “he was fine
having sex if that’s what [Complainant] wanted.”

Respondent stated that Complainant told him that she “did not want to have sex
with a person until she was sure that she was going to get married to them.” Respondent
stated that he went to visit Complainant when she was at home in October 2021, and that
they began speaking about marriage at that time. After that, Respondent stated that
Complainant would joke more about sex, would initiate more sexual activity with him
(although it never progressed to sexual intercourse), and that she would often talk about
when she felt that “having sex would be right.”
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April 16, 2022

Both parties agree that they went to two parties together before returning to
Complainant’s apartment in CP Cincy, which she shares with Sarah. Both parties agree
that Respondent stayed the night in Complainant’s bedroom afterwards. Below is the
information provided by the parties and witnesses organized chronologically. Where all
information is agreed upon, the information is not cited. Where a specific witness
provides the information, it is noted.

Pizza with Sarah

Complainant and Sarah agree that they had dinner together at their apartment,
prior to Respondent’s arrival and before they went out that evening. Complainant
recalled that they ordered the pizza at around 5:00 p.m. Sarah thought that the pizza
arrived around 6:00 p.m. While they waited for the pizza, they gave themselves
manicures and drank alcohol. Complainant stated that she had two beers during this time
period, while Sarah believed they were drinking white wine. Complainant and Sarah
agree that they discussed Complainant and Respondent having recently gotten back
together.

After the pizza arrived, Complainant and Sarah both stated that Sarah poured each
of them a full glass of white wine, and they went to their individual bathrooms and
bedrooms to get ready for an evening out. Complainant states that she drank half of the
glass of white wine. Sarah did not see how much Complainant drank.

Respondent Arrives and They All Leave for Party #1

Complainant, Respondent, and Sarah agree that Respondent arrived by foot at
their apartment sometime between 7:30 p.m. and 8:00 p.m. Respondent lived a few
blocks away in another residence hall. Respondent stated that when he arrived,
Complainant was ready to go out, but that Sarah was still in her bedroom getting ready.
Complainant and Respondent agree that they sat in the living room waiting for Sarah.
Complainant stated that she took a few more sips of wine during this time, but that she
still did not finish the glass. Respondent does not recall Complainant drinking during
this time.

Complainant, Respondent, and Sarah all estimate that they left to go to Joe
Jenkins’s off-campus house between 8:00 and 8:15 p.m. Complainant noted that both
parties were happening earlier than they might have otherwise because it was Easter the
next day. Sarah stated that it was her intention to be home by midnight due to having to
get up early the next morning for church.

© 2022 Bricker & Eckler LLP

1000031572v1



Entirely Fictitious Report — Used for Training Purposes Only

Party #1 — Joe Jenkins’s House

Complainant, Respondent, and Sarah agree that it took about fifteen minutes to
walk five blocks to Joe’s off-campus apartment. Complainant stated that they went to
find Joe upon arrival, and that he was in the kitchen pouring shots of Fireball Whiskey.
Complainant stated that she had a shot while they were saying hello. Sarah remembers
taking a shot of Fireball Whiskey with Complainant in the kitchen. Respondent does not
remember anyone taking shots in the kitchen, but instead said that they just went to see
Joe to say hi and ask whether they could play pool.

The three played pool for a brief period together upon arrival at the party, as Joe
keeps a pool table instead of living room furniture. Sarah submitted a fifteen second video
of Complainant trying a “trick” pool shot, missing it, and laughing. The video is
timestamped 8:26 p.m. Respondent is also in the background, chalking his pool cue.
There is an empty shot glass on the corner of the pool table in the video.

Sarah recalled that after playing pool for “a while,” Respondent went to find Joe,
and Complainant and Sarah went out to the backyard, where others were dancing to
music. Sarah stated that she and Complainant took another shot of Fireball Whiskey as
they passed through the kitchen on the way outside. Complainant did not remember
taking a second shot that evening.

Respondent stated that he found Joe in the kitchen getting food ready for the party,
and that he helped make homemade pizza rolls for the guests with Joe. While the pizza
rolls were cooking, he and Joe sat in the dining room and talked with various guests.
Respondent does not recall seeing any Fireball Whiskey in the kitchen while he was there
with Joe.

At 9:15 p.m., Complainant texted with Angela Atkins to see if Angela wanted to
come to Joe’s house. The text messages read:

Complainant, 9:15: We are dancing at Joe’s. Wanna come?

Angela, 9:16: Can’t. I'm wrapping Caleb’s present.

Angela, 9:16: You're going to his party, right?

Complainant, 9:17: Next.

Angela, 9:18: What time are you leaving? I will meet you there.
Complainant, 9:18: Getting our stuff now. I'll let you know when we leave.

Complainant stated that she had been wearing a jacket and brought a purse with
her, and that she had left it near the pool table but it her took her a few minutes to find it.
Sarah stated that she had brought a shawl and a clutch and found them in the kitchen.
Sarah and Respondent agree that Respondent was in the kitchen when Sarah entered by
herself, and that Sarah told Respondent that she and Complainant were going to Caleb’s
house. Respondent told Sarah that he was still helping Joe, but that he would come to the
second party soon.
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Party #2 — Caleb Atkins’s House

At 9:30 p.m., Complainant sent Angela a text that said, “On our way.” Complainant
believes that they had just left Joe’s house when she sent the message. Caleb’s off-campus
house is three more blocks away from Joe’s house in the opposite direction from where
Complainant and Sarah lived, making Caleb’s house approximately eight blocks from
their University-owned apartment complex.

Complainant and Sarah stated that when they arrived at the party, everyone was
out in the backyard. They immediately each took a solo cup of punch at the gate and said
“Happy Birthday” to Caleb, who was turning twenty-one years old that day. Caleb recalled
that he had just finished pouring the punch, which was made from vodka, water, green
Hawaiian Punch mix, and pineapple juice. He estimated that it was approximately 25%
alcohol. Caleb said the party had a beach theme, so he had chosen a tropical punch for
the drink. Caleb noted that he had also purchased cans of beer for the party, which were
in a metal tub on the back patio on ice. Aside from the glass of punch that Complainant
and Sarah each took when they arrived, Caleb could not remember either of them taking
another glass.

Complainant and Sarah stated that they went to the back patio to dance, and that
Angela arrived shortly after they did. The three danced together. Complainant and
Angela both recall Complainant having another glass of punch when Angela arrived.
Sarah did not recall Complainant getting another glass of punch while on the dance floor.

Complainant and Respondent recall that Respondent arrived at about 10:00 or
shortly thereafter. Complainant recalled that she was still dancing with Sarah and Angela
when he arrived. Complainant stated that Respondent stopped her to ask if she was
drinking anything, and when she showed him her empty cup, he brought her another cup
of punch. Sarah recalled Respondent bringing Complainant a cup of punch. Angela
remembered Respondent holding two cups when he got them from the dance floor, but
she could not remember who he gave them to, if anyone. Respondent recalled holding
only one cup of punch, which he gave to Sarah, not Complainant.

When Respondent came back onto the dance floor with the cup or cups,
Complainant, Respondent, Angela, and Sarah went to sit around a campfire at the back
of the property. Caleb was there stoking the fire. They all sat on benches, with
Complainant and Sarah sitting on a bench next to each other. Respondent sat on a
separate bench next to Complainant. Angela sat on a separate bench next to Sarah.
Angela provided a photograph she took of Caleb with Complainant and Sarah, and each
woman is kissing one of his cheeks.

Angela stated that when she pulled back her phone and saw the picture, she
thought Complainant looked “flushed,” and she realized that Complainant was “pretty
drunk.” Angela said that Complainant was clumsy and nearly toppled the bench when
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she sat back down from the photo. Respondent stated that Angela caught her foot on the
bench leg and that he grabbed it at the last second to keep it from tipping. Complainant
does not recall the photograph, but she does recall nearly falling when she sat down.

Complainant, Respondent, Angela, Sarah, and Caleb all recall sitting around the
campfire for an unknown length of time. Complainant reported that during this time, she
drank the glass of punch that Respondent brought her on the dance floor. Complainant
recalled that she was “really feeling” the alcohol at this point, and that everything felt
“hazy.” Complainant stated that she resolved to keep sitting for a while until she could
“shake it off,” but after a bit, they started playing Taylor Swift’s song, “Shake It Off,” and
that was Complainant’s “jam.” Complainant stated that she got back up to dance at that
point with Sarah and Angela. Sarah and Angela also remembered getting back up to
dance, but do not recall the impetus for it, other than Angela saying that “Caleb was being
boring and just wanted to talk.”

Complainant stated that while she was on the dance floor, she fell due to her
alcohol consumption. Complainant stated that she told Sarah that Complainant
“shouldn’t have any more punch.” Sarah recalled Complainant making this statement.
However, Sarah thought the statement was more of a joke, because Complainant had
slipped on a patio stone that was loose. Angela stated that she did not see Complainant
fall because she was turned around, but that when she turned back to Complainant, she
saw Complainant “sprawled on the dance floor” holding her ankle. All three women
remember that Angela and Sarah helped Complainant to the back steps, where
Complainant sat in the porch light so they could look at her ankle.

Sarah stated that Complainant’s ankle was swelling, so she went to the campfire to
get Respondent. Respondent and Caleb both came to look at Complainant’s ankle. Caleb
is a volunteer firefighter, and he told Complainant that her ankle was likely sprained.
Caleb and Respondent helped Complainant to stand, but she could not put weight on her
foot. Respondent stated that he would go home and get his car so that he could drive
Complainant back home.

Complainant, Sarah, and Angela recalled that Sarah and Angela helped
Complainant to the front porch. Caleb brought Complainant an ice pack. Complainant
recalled putting her leg in Sarah’s lap with ice on it to keep it elevated. Angela said that
Complainant asked for Tylenol or Ibuprofen, but none of them had any, so Angela went
to the kitchen to get a shot of Caleb’s “good tequila” to help with the pain. Angela said
that she knew Complainant was “drunk” but that she was “not worried” about
Complainant’s level of intoxication and was more worried about the ankle.

Sarah stated that Complainant’s eyes were glassy and that she seemed confused at
this point in the evening. Sarah stated that Complainant asked her what had happened,

which “puzzled” Sarah. Sarah recalled reminding Complainant that she had fallen on a
loose stone. Caleb promised Complainant that he would get his landlord to fix it. Sarah
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stated that she was “worried that [Complainant] had hit her head or something, because
she wasn’t acting right.”

Respondent Takes Complainant Home

Respondent came with his car, and Sarah, Angela, and Caleb helped Complainant
come down the driveway to the street and get into the front seat. Sarah, Angela, and Caleb
stayed at the party. The only witness that could provide an approximate time for this was
Sarah, who recalled that she did not want to leave with them because she had intended to
stay out until midnight and it was not yet midnight. However, Sarah did not recall what
time it was when Respondent left.

Complainant and Respondent agree that when they arrived back at Complainant’s
apartment complex, Respondent managed to find parking almost right in front of the door
to Complainant’s building. According to Respondent, the elevator was out of order when
they arrived and Complainant lived on the second floor. Respondent recalled assisting
Complainant up the stairs and into her apartment. According to Respondent, his
assistance was necessary because Complainant could not put weight on her foot.
Complainant does not recall getting from the front door of the complex to her bedroom.

Complainant recalled laying on her bed and feeling like the room was spinning.
She believed she told Respondent that the room was spinning. Respondent stated that he
told her that she needed to get ready for bed. Respondent stated that he took off
Complainant’s clothes, but not her underwear or bra. Both parties agree that Respondent
gave Complainant a nightgown and then turned his back. Complainant does not recall
taking off her bra, but knows that she woke up without it the next morning so assumes
she must have. Respondent stated that Complainant took off her own bra.

Complainant recalled telling Respondent that she “feels awful,” and that she laid
down in a “fetal position” after putting on the nightgown. Complainant stated that she
does not remember the rest of the evening except for one moment, mentioned below.

Respondent stated that he found a pillow to put Complainant’s foot up, and that
he got her a new bag of ice and some Tylenol. He stated that he decided to stay with
Complainant in case she needed anything during the night. Respondent stated that he
does not typically stay the night with Complainant, but he was worried about her and
wanted to make sure she didn’t try to get up in the middle of the night and fall.
Respondent stated that while he did not usually stay with Complainant, it was not
unheard of for him to do so. Respondent keeps a pair of flannel pajama pants in
Complainant’s dresser for this reason.

Respondent stated that he went to Complainant’s bathroom to put on his pajama
pants, as is his usual practice. Respondent stated that Complainant feels strongly about
“being modest,” and even though she was asleep, he felt “weird” about undressing in front
of her. Respondent stated that when he finished getting dressed, he brushed his teeth and
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then climbed into bed with Complainant. Respondent stated that Complainant was facing
the wall on her side, so he “spooned” with her as the “big spoon.”

Respondent recalled that Complainant “nuzzled” into him and thanked him for
how well he treated her that evening. Respondent recalled that Complainant told him,
“It’s stuff like this that makes me know that I'm going to marry you.” Complainant then
rolled over and asked Respondent to “make love to” her.

Respondent stated that he was “surprised” by the request, because he and
Complainant hadn’t discussed having sex since Spring Break. Respondent said he asked
Complainant, “Are you sure? I don’t want our first time to be when you’re hurting,”
referring to her ankle. Respondent stated that Complainant told him that the Tylenol had
taken care of it and that she “can’t really feel it anyway.” Respondent stated that
Complainant told him that she had been “thinking about it and was sure, that it was time.”

Respondent stated that he helped Complainant roll onto her back and adjust her
foot on a pillow because he didn’t want to injure her accidentally. Respondent stated that
they kissed for a few minutes and then had penetrative vaginal sex with Respondent on
top. Respondent stated that Complainant helped him to penetrate her by “wiggling her
hips” to make it easier for him to do so. Respondent stated that he did not use a condom
because he didn’t have one with him and he knew neither of them had any STDs. He
stated that he ejaculated into a tissue.

Complainant did not recall the sexual encounter clearly, except that she stated that
she had a “very clear memory” of Respondent stating, “this might hurt” before he
penetrated her vagina with his penis. Complainant recalled that Respondent was on top
of her at the time. Complainant remembered “crying out,” but could not remember
anything else about the encounter.

Respondent stated that after the sexual encounter, he went to the bathroom to
clean up and then laid back down with Complainant and continued to “spoon” with her.

During this time period, Sarah and Complainant exchanged text messages as
follows:

Sarah, 12:20 a.m.: I'm home if you need me. How are you?
Complainant, 12:45 a.m.: terribl

Complainant has no memory of sending the text. Respondent does not recall seeing

Complainant send a text, but he noted that it may have happened when he went to the
bathroom.

12

© 2022 Bricker & Eckler LLP

1000031572v1



Entirely Fictitious Report — Used for Training Purposes Only

Afterwards

The next morning, Complainant and Respondent woke up later than they planned.
Respondent left to go home and change so that he could go to church. Complainant did
not feel like going due to her ankle being swollen, so she stayed home and watched a
service on television.

According to Complainant, when she finally got out of bed to use the restroom,
Complainant realized that she had had sex. She facetimed Respondent to ask about it.
Complainant stated that she “confronted” Respondent and asked if they had sex, and that
Respondent said that they had and that she was the one who initiated it. Complainant
told Respondent that she was too drunk to initiate anything.

According to Respondent, Complainant facetimed him after he got home from
church. Respondent stated that Complainant told him that she had been really drunk the
night before and asked if they had sex. Respondent told Complainant that they had had
sex because she had said she was “finally ready.” Respondent recalled being disappointed
that Complainant didn’t seem to recall their “first time.” Respondent told Complainant
that it was “lovely” and that they will have to “try it again some time.” Respondent stated
that he was “confused” as to why she didn’t remember it, but assumed it had something
to do with the ankle injury.

Both parties agree that after this conversation, they spoke very little over the next
week, and that on Friday, Complainant told Respondent that she didn’t think they should
see each other anymore.

Conclusion

This matter is referred for adjudication through the hearing process.
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