UNIVERSITY OF CINCINNATI
COLLEGE OF LAW
Regul ar Faculty Meeti ng
March 12, 1999

The regular faculty nmeeting was held on March 12, 1999 in
room 203. In attendance were Joseph Bi ancal ana, Paul L. Caron,
Jack Chin, Christo Lassiter, Betsy Malloy, Bradford C. Mank,
Carol A. Martin, John J. Murphy, Donna M Nagy, JimO’'Reilly,
Leslie Ostrander, Wendy Parker, WIlliamJ. Rands, M chael E.
Solimine, Joseph P. Tomain, and Bsrbara G Watts.

Dean Tomain called the neeting to order

After an opportunity for discussion and anendnent, the

faculty approved the mnutes for the regular faculty nmeeting held
on February 19, 1999.

Faculty Research & Devel opnent Comm ttee

Pr of essor Caron, Chairperson of the Faculty Research &
Devel opnent Conmmittee, reported that there woul d be a
presentation in April by Professor James Lindgren from
Nort hwestern University.

Li brary & Technoloagy Conmittee

Pr of essor Bi ancal ana, Chairperson of the Library &
Technol ogy Comm ttee, reported that the | aw school's website was
conpl ete and proposed a vote of thanks to those who worked on it,
i ncluding Nick Finke, Joe Madl ener, R ck Goheen, and M ke Church.
The faculty voted by acclamation to thank these individual s.

Faculty E ections

Dean Tomain referenced his recent proposal to the faculty
contai ning new rul es and understandi ngs for holding elections to
tne Conmttee on Commttees and to the Reappoi ntnment, Pronotion &
Tenure Committee. He reported that Professor Biancalana had
of fered an alternative proposal. After Professor Biancal ana
hi ghl i ghted the differences between the two proposal s, the Dean
asked for a notion to allow a motion to substitute the
alternative proposal for the Dean's proposal. Upon proper notion
and after discussion, the faculty voted to allowa notionto
substitute. Next, upon proper notion and after an opportunity
for discussion, the faculty voted to substitute the alternative
proposal for the Dean's proposal and adopted the alternative
proposal as the new set of rules for holding the Commttees
el ections. After the vote, Dean Tomain announced that he woul d
begi n preparation for elections imediately.

The neeting was adj our ned.

Respectful |y submtted,
Carol A. Martin
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To: The Faculty
From Joseph Bi ancal ana

Re: Rules for Hecting Commttees

Last week Dean Tomain distributedto the faculty proposed new
rul es and under st andi ngs for holding elections to the Commttee on
Comm ttees and t he Re-Appoi ntrrent, Pronotion and Tenure Conmittee
(vrP” Commi ttee") to be considered by the faculty at its neeting on
12 March. | will refer to that proposal as, well, the Proposal.
Thi s manor andum presents an Alternative Proposal .

| put the Aternative Proposal before the faculty for two
reasons. First, obviously | think that the Alternative Proposal is
better than the Proposal. Second, faculty discussion of election
rul es can be enhanced by consideration of a specific alternative
pr oposal .

Let ne apol ogi ze i n advance for the |l ength of this menorandum
G ven the issues involved | could not find a way of naking it any
shorter than it is.



Al ternative Proposal
for
El ecting Comm ttees

A. The Basic Rule

1. The Commttee on Coonmtteesw !l be conposed of five nenbers
elected fromthe faculty. Al nenbers of the faculty are nom nated
unl ess, after notice, they request that the dean renove their nane
from the ballot. The five nomnees with the highest nunber of
votes over a nmajority of the ballots cast will be elected to the
Conmttee on Committees. 1In the case of a tie or an insufficient
nunber el ected, a run-off wll take place.

[This is the current rule, except for one stylistic change.]

2. The Reappoi ntnent, Pronotion and Tenure (RPT) Conmittee
will be conposed of five nmenbers elected fromthe faculty. Al
tenured nenbers of the faculty are nomnated unl ess they request
that the dean renove their nane fromthe ballot. Untenured nenbers
of the faculty may, with their consent, also be nom nated. The
five nom nees with the highest nunber of votes over a majority of
the ballots cast will be electedto the RPT Commttee. In the case
of a tie or an insufficient nunber elected, a run-off wll take
place. In the event that there are five or nore candi dates for RPT
review, then seven nenbers will be el ected.

[ This, too, is the current rule, except for two stylistic changes.]
B. Inplenenting Rules

1. Any ballot submtted in any election or run-off el ection
for Commttee on Commttees or the RPT Comm ttee that does not cast
at |east one vote for a candidate is not valid and wll not be
counted for any purpose.

2. Only full-time nenbers of the tenure-track faculty,
i ncl udi ng those on | eave, whose terns and conditions of employment
are governed by the ravup contract with the University are eligible
to vote in an election or run-off election for Commttee on
Commttee or the RPT Conmm ttee.

3. Voting wll be by secret ball ot

4. No later than 5:00 p. m on the second busi ness day next
foll ow ng the day on which ballots are due in any el ection or run-
off election for Commttee on Coomttees or the RPT Commttee the
dean shal | distribute to each nenber of the tenure-track faculty an
El ection Result Menorandum The H ection Result Menorandum shal |
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a. The total nunber of ballots cast in the nbst recent
,electionor run-off el ection;

b. The total nunber of votes cast in the nost recent
el ection or run-off el ection;

c. The total nunber of votes cast for each candidate in
the nost recent election or run-off el ection;

d. The nanmes of the candidates elected in the nost
recent election or run-off election;

e. Wiether there shall be arun-off election and, if so,
t he number of positions to be filled in the run-off el ection.

5. In the event of run-off election, the Dean shall
distribute to each nenber of the faculty eligible to vote in the
run-off election a ballot for the run-off election no |ater than
5:00 p. m on the fourth business day next following the day on
which ballots were due in the |last preceding election or run-off
el ection. The ballots shall present the nanes of

a. those candidates not elected in the previous el ection
or run-off election except those candi dates who have w thdrawn
their nanes from further consideration, and

_ b. the nanmes of any additional candi dates nom nated for
el ection since the previous election or run-off el ection.

6. The ballots for election to the Coomttee on Commttee
shall be due at the dean's office no later than 5:00 p.m. on the
tent h busi ness day of April inthe year precedi ng the academ c year
in which unelected commttees are to serve. The ballots for
el ectionto the RPT Commttee shall be due in the dean's office no
| ater than 5:00 p.m. on the tenth business day next follow ng the
first day of upper-class classes in the academc year i n which the
RPT Commttee wll serve.

7. In the event that the nunber of candidates nom nated to

serve on the Commttee on Conmttee or the RPT Cormittee equal s the
nunber of positions to be filled, an el ecti on shall neverthel ess be

hel d.
Expl anti on and D scussion
The Basic Rule and Rule B (1).

The Proposal woul d change the current rule. The change from
the current rule is highlighted in bold in the Proposal. The



change from the current rule would require each nenber of the
faculty to vote for as many candidates as there are posittions to
be filled on an elected conmttee.

At the outset, | think we can dism ss one reason for this
change: decanal conveni ence. Decanal convenience is not a reason
for or against any rule shaping faculty sel f-governance.

At issue are two values. One value is that nenbers of the
faculty express in their votes their unadul terated judgnments about
the nmerits of the candidates up for election. The other val ue
m ght be called the value of collegiality or conprom se for the
sake of getting a committee up and running. The issue is precisely
how and where to draw the bal ance between t hese two val ues.

The proposal requires nenbers of the faculty to draw a
particular bal ance between t he two val ues on the first ball ot of an
el ection. For exanmple, you nust vote for five candidates for
Commttee on Conmittees no mnmatter your assessnent of the
candi dates. O herw se your vote is not counted for any candi date.

The Al ternative Proposal recogni zes that an el ecti on procedure
Is itself a collegial enterprise that aggregates the diverse
judnments of the nmenbers of the faculty. There is a role for the
value of collegiality to play on top of the election procedures
t hensel ves. But that role is Ilimted and, nore inportantly, the
bal ance between the two values may legitimately be drawn
differently by different nmenbers of the faculty. The Alternative
Proposal respects a greater diversity anong nenbers of the faculty
in where they draw the balance between the two val ues. Sone
menbers of the faculty m ght believe that their civic duty requires
themto cast votes for as many candi dates as there are positions to
be filled. The Alternative Proposal respects that judgment. The
Proposal inposes that judgment on all nenbers of the faculty.
O her menbers of the faculty maght believe that, because an
el ection aggregates the judgnments of all nmenbers of the faculty,
their civic duty requires themto vote only for those candi dates
they truly believe to be best for the job. The Ate native
Proposal respects that judgnment. The Proposal does not. Yet other
menbers of the faculty mght believe that onthe first ballot their
civic duty requires themto vote only for those candi dates they
truly believeto be best for the job but if there is a run-off
el ection then to make t he conprom ses necessary to get a committee
up and running. The Alternative Proposal respects that judgnent.
The Proposal does not.

Rul e B{1) of the Alternative Proposal woul d require nenbers of
the faculty to cast a vote for at |east one candidate. » ballot
wi thout a vote is a purely negative ballot and does no nore than
create difficulties for other nenbers of the faculty. If a nmenber
of the faculty believes that no candidate is acceptable, it is
likely that that menber of the faculty is not a candidate. If



sonmeone i s unwilling to step forward, or even is unable to step
forward, that person should not be allowed nerely to create
difficulties for the other nenbers of the faculty.

Rule B(2) - Eligibility

A preci se, though i nnocuous, ruledefiningeligibilityto vote
seens appropriate in a set of rules for holding el ections.

Rule B(3) - Secret Ballots
This provisionis identical to a provision in the Proposal.
Rul e B(4) - Election Result Menorandum

This is a newprovision. It nakes for greater transparency i n
the el ecti on process.

Rul e B(5) - Run-Off Elections

Al t hough the Proposal contenplates there being run-off
el ections, the Proposal does not provide any rul es or procedures
for having run-off elections. One thing, | think, we do not want
IS controversy at the tinme of a run-off election held under the
Proposal or the Alternative Proposal. It is better to have rul es
I n pl ace.

Rul e B(6) - Timng of Elections

As to the timng of elections, the Proposal sinply says
"Voting will take place prior to My 1 of the year." Geater
precision is attainable. Way nust both commttees be selected at
that time, whatever it mght be? Does it nmean that ballots nust be
distributed before May 1, that ballots nust be due by May 1» Can
a run-off election straddle May 1?

The Alternative Proposal seeks greater precisionand clarity.
It requires the Commttee on Coomttee to be elected in the year
precedi ng the year in which unel ected commttees will serve and it
permts the RPT Commttee to be elected early in the academ c year
In which it will serve. Nothing prevents the el ection of the RPT
Committee in the academc year before the academc year it wll
serve. The Alternative Proposal avoids i ssues of run-off el ections
by stating only when the election, or first ballot, nust be
conpl et ed.

Rul e B(7)

This rule requires an election even if the nunber of
candi dat es equal s the nunber of positions to be filled. e can,
albeit with sonme inmagination, appreciate decanal delight in the
quick formation of conmttees. e night even think that an



el ection where the number of candidates equals the nunber of
positions to be filled is an enpty ritual or cerenony. But an
election affirms our commtnent to responsible faculty self-
governance. It is not an enpty exercise. It helps to affirm and
defi ne who we are as =2 community cf schol ars.



